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ORAL TRANSFER OF PROPERTY UNDER TRANSFER OF
PROPERTY ACT, 1882
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Introduction:

Oral transfer was valid in India prior to the enactment of the Transfer of Property Act, 1882
considering that delivery of possession was the only valid transfer in the ancient times.*

The Indian Contract Act, 1872 accommodated the same through Section 10 of the Act, allowing
for an Oral Agreement to be valid. On the same basis, The Transfer of Property Act, 1882 allowed
for an Oral transfer of Property under Section 9 of the said act, which lays down that a transfer of
property may be made without writing in every case in which writing is not expressly required by
law.*Hence it functions as an enabling statute.*

Validity of Oral Transfers under the Act:

It is important to understand what is meant by ‘transfer’ of property. Section 5 of the Act defines
the same as conveyance of the property between one to another living persons(s). When read with
Section 9, oral transfer is conveyance of property inter-vivos orally when no compulsion is made for
a written transfer. There are essentially five types of transfers recognised under the Act, namely sale,
exchange, gift, mortgage and lease.

a) Sale :

Defined under Section 54 of the Act, it has a specific proviso that any tangible immovable property
of market value above Rs. 100 may be

transferred through sale only through a registered document. This is further added to through
Section 17 of the Registration Act, 1908 which mandates the registration of such documents.

Tangible immovable properties valued above Rs. 100 can be made only in writing® and also
registered thereafter.’In all cases in the act where such a condition exists, the test is of the market
value of the property and not the price paid for the same.’

It is to be noted that Section 54 only deals with immovable property.® Movable properties shall be
governed by Sale of Goods Act. 1930 and hence out of the purview of this paper.

Where the transfer is done orally, the delivery is completed when the possession is delivered’® or
price is paid.' In the case of Miodin v. Avaran''it was held that if the possession is transferred, the
sale is said to be completed even if the price has not been fully paid yet. In the case of Ramchandra
Majhiv. Hambhai Majhi’?, where the original sale deed was lost, reliance was placed on proof of oral
transfer.

b) Exchange:

Section 118 of the Act defines exchange as transfer of one property for another. It includes moveable
as well as immovable for exchange in any property except money.'*Note that this section has not
been extended to the State of Punjab and hence even oral transfer of property in exchange has
been held to be valid by the High Court."

Similar rules are applicable to transfer by exchange as applicable in transfer by sale.'
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¢) Gift :
Proper means of transfer has been covered under Section 123 of the Act. Accordingly, the
legitimacy of transfer of property is dependent on the type of property to be transferred:

i. Immovable Property: In this case, the transfer can only be effected through a registered
deed."*Where transfer of immovable property was effected without registered deed, the transfer was
held invalid even when the possession was delivered.!’This requirement may however be dispensed
with by statutory provisions.!®

ii. Movable property: Property may be transferred by transferred orally as well. Where it has
been transferred orally, delivery of such property is essential.!” Only then the transfer becomes irre-
vocable.?

It is to be noted that Section 129 of the Act specifically mentions that the Chapter does not extend
to Mohammedan rules. Accordingly, in the recent case of Hafeeza Bibi & Ors v.Shaikh Farid(Dead)
By Lrs. & Ors*' where the question was of the validity of Hiba or Ariya transfers, the Supreme Court
held that Oral gifts being permissible under Muslim Law, no writing is required to either create or
complete them.

It is to be noted that Section 25 of the Indian Contract Act mandates a gift to be written.
a) Mortgage :
Section 58 of the Act defines mortgage while Section 59 covers the mode of transferability of the

same. Simple mortgage must be written and registered irrespective of the value, whereas every other
mortgage of value above Rs. 100 must be registered.*

Mortgage by title deeds is the only form of mortgage in which an oral transfer of property is
permissible. This is due to the delivery of title deeds which acts as evidence of the creation of equitable
mortgage.”However, it may only be effected so in the presidency towns and where there is delivery
from debtor or his agent to creditor or his agent with the proper intention.*

In the case of R.V. Subba Rao v. L.L. Chowdary* ,where a mortgage by deposit of title deeds is
reduced to writing, the Court held that then the writing itself constitutes a contract of mortgage, which
essentially creates the mortgage, accordingly the memorandum has to be registered, notwithstanding
Section 59 of the Transfer of Property Act, 1882.

b) Lease :

Section 107 provides that any lease exceeding one year or where rent for more than 12 months
has been taken in advance must be done only through a registered (therefore written) document.

In the case of Hari Shankar Mishra v. Vice-Chairman, Kanpur Development Authority®, the
Kanpur Development Authority had, in its possession, an immovable property. Appellant claimed that
the property was transferred to him through an oral lease. The High Court held that the case was firstly
hit by Section 107 of the Transfer of Property Act. Further, it observed that Section 49 of the Indian
Registration Act provides that no document required by Section 17 of the said Act or by any provision
of the Transfer of Property Act to be registered shall affect any immovable property comprised therein
or be received as evidence of any transaction affecting such property unless it has been registered.

¢) Other transfers :

Transfer of actionable claims — under Section 130 and 131 can only be effected only by a written
(and signed) instrument. Even the notice under Section 131 has to be properly written and signed,
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with any defect leading to invalidity of the same.?’ An interest in an estate that reverts to the grantor
or his heirs at the end of some period or other intangible thing, that is kept for testamentary purposes
is also supposed to be written.

Essentially in cases where the transfer does not fall within the aforementioned categories, even
oral transfer has been held to be permissible:

Family Arrangements — In the landmark judgement of Kale v. Deputy Director of Consolidation®®,
the Supreme Court held that family arrangements are governed by a special equity and hence would
be valid even if affected orally. Accordingly, no question of registration or stamp fee would then arise.

Partition — Since partition does not result in ‘transfer’ but only a division of property, the same
may be effected orally. Hence, the change of status of a member from coparcenaries to a separate
member may be brought about orally or through a document.? Where the mother orally relinquished
her interest in a Hindu Joint Family property (exceeding value of Rs. 100), the Bombay High Court
held the same to be ‘valid and effective’.*

There are several other instances where oral transfers involving release, charge, dower and so on
that have been held valid by the Judiciary.*!

Analysis :

The author is of the view that whether an oral transfer is valid or not is dependent on the following
tests (to be answered successively):

1. Whether the transfer is transfer under the meaning of Transfer of Property Act, 1882.

If the first question is answered positively, only then it is necessary to continue to the successive
questions. There are several transfers which are so in general sense of the term but not transfers under
the Act. This is evident in cases such as Buta Singh v. Manju*, where there took place a bona fide
transfer of property by a widow in lieu of her maintenance. In the case of Valli Pattabhima Rao v. Sri
Ramanuja Ginning and Rice factory*the promotor of a company (before its incorporation) declared
that he is holding property for the company. The ratio decidendi in all of the above cases was that
the transfers did not fall under Section 5 of the Act and hence outside the purview of the same. Oral
transfers were accordingly held to be valid.

Pasupu Kumkuma transfers illustrate the above — in the case of Bhubhaneshwar Naik v. Special
Tehsildar*, a Pasupu Kumkuma transfer was ruled to not require registration/writing as it did not fall
under the five types of transfers under Transfer of Property Act. The question was recently decided
upon in Anathula Sudhakar v. P. Buchi Reddy and Ors.*® where the said mode of transfer was held to
require registration due to its final recognition as a ‘gift’ form of transfer.

Where the transfer has been effected in places where the Act is not in force, an oral transfer has

obviously been held to be valid.*

2. Whether the transfer is valid due to personal laws or customs. In cases such as Hafeeza Bibi-
3"where an oral transfer was held to be permissible in accordance with Mohammedan Personal Laws.
If this question is answered in the affirmative, the Courts have to decide the validity based on preva-
lence, legislative provisions, public policy, and validity of the custom and so on.

3. Whether the said transfer is mandated to be made in writing (or registered) by the said Act.

Registration of the transfer is, in a few cases specifically mandated by the Act. They have been
previously dealt with under different types of transfers.
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4. Whether it is mandated to be in writing (or registered) by any other Act.

It may be mandatory for it to be registered under another law. For instance, Section 25 of the
Indian Contract Act, 1872 mandates a gift (without consideration and out of natural love and affection)
to be in writing. Similarly, there are provisions of Indian Trusts Act, 1882 which mandate written
documents for certain transfers.

There are several such legislations; however, the same is outside the purview of this paper which
deals exclusively with oral transfer under Transfer of Property Act. It is to be noted that Registration
Act does not mandate anything to be written. It only includes provisions for written documents to be
registered.’®

Thus, the author is of the opinion that the above tests form the basis for validity and verification
of oral transfers.

Conclusion :

Section 9 of Transfer of Property Act has been inserted in the act as ex abundanti cautela® The
author is of the opinion that it is really unnecessary. The reasons are explained as follows - firstly, the
act does not deal with all types of transfers. Had it dealt with all types of transfers as in the case of
England’s Property Law*’, the Section would have been of greater significance and value. Due to the
above constraint, majority of transfers of property have to be transferred in India by writing.

Second, India being a culturally diverse nation, there are several customs such as such as ‘Pasupu
kumkuma’, ‘Hiba/Ariya’ and ‘Guzara’*' transfers which require special considerations.

Finally, the issue of primary issue in case of oral transfers is enforceability rather than permissibility.
Even if permissible, it is difficult to prove the same, and there is heavy burden on the parties seeking
to enforce such transfers.*

However, it is also true that the provision offers a fighting chance to persons aggrieved in cases of
fraud committed after oral transfer. In the very recent case of Shyam Lal v. Deepa Dass*®, the Supreme
Court prevented eviction of farmer even after the end of lease. The ends of justice may therefore be
served through various ways. To conclude, the author is of the opinion that Section 9, in the same way
as part performance*, acts a ‘shield” and not as a ‘sword’.
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