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Evolution of The Juvenile Justice System

JUVENILE JUSTICE SYSTEM: A
CONCEPTUAL DEVELOPMENT—

The noted Nobel Laureate Gabrial Mistral
expressing his concern for child-care, long ago
observed: “We are guilty of many errors and
many faults, but our worst crime is abandoning
the children, neglecting the foundation of life.
Many of the things we need can wait, the child
cannot, right now is the time his bones are being
formed, his blood is being made and his senses
are being developed. To him, we cannot answer
‘tomorrow’. His name is “Today.” In a civilized
society, Children are a “supremely important
national asset” and the future well being of the
nation depends on how its children grow and
develop.

The problem of juvenile delinquency is
essentially not of a recent origin, and it has further
increased, because children get easily attracted
to temptations of life and leap into criminality.
In order to curb such a situation, a Justice system
had to be formulated. The early penology did
not recognize any discrimination between adult
and juvenile offenders, so far as the punishment
was concerned.’ The Juvenile Justice System in
India originated during the British Rule and was
a direct consequen®ce of development in the field
of prison reforms and juvenile justice, that took
place in the west . The history of Juvenile Justice
System in India can be divided into five periods
with reference to legislative or other landmark
developments, as—(i) prior to 1773; (ii) 1773-
1850; (iii) 1850-1918; (iv) 1919-1950; (v) post
1950.

(i) Prior to 1773, both the Hindu and Muslim
laws had provisions for the maintenance of
children. The primary responsibility to bring
up children was that of parents and family.*®
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(ii) But, the period between 1773 and 1850 saw
the colonial exploitation which had eased
out the indigenous rural economy, forc-
ing people to slums in suburbs. It also in-
creased destitution and delinquency among
their children. Concerns for the welfare of
such children were raised. Krishna Chandra
Ghoshal and Jai Narain Ghoshal in 1787
pleaded to Lord Cornwallis, the then Gov-
ernor-general in India, for establishing a
‘home’ for destitute children in the vicinity
of Calcutta. The first ‘ragged school’ for or-
phans was established in 1843 through the
efforts of an Englishman, Dr. Buist.

(iii) The Apprentices Act 1850 was enacted,
during period of 1850- 1918 which enabled
the underprivileged children to learn trades,
crafts etc, to gain a livelihood. The Female
Infanticide Act, 1870 and the Vaccination
Act, 1880 sought to secure life and health of
infants; further, the Guardianship and Wards
Act, 1890 made provisions for continued
care and protection of children. Existence of
child labor was recognized by the Factories
Act, 1881. The IPC, 1860 declared children
below the age of 7 years as doli incapax,
while the presumption of necessary mens rea
can be questioned in the 7-12 age group.

(iv) One of the most significant developments in
the history of juvenile justice system in India
proved to be the Report of Indian Jail com-
mittee, 1919-1920. It undertook the exer-
cise of overhauling the entire prison system,
by visiting numerous jails and reformatory
schools in the country and abroad. The Re-
port suggested that children with defective
intellect should after examination of their
physical and mental condition, be sent to
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institutions specially provided for them. For
young offenders above the age of 15 years,
it recommended Borstal schools. The Com-
mittee emphasized on the need of establish-
ment of children’s courts with proceedings
‘as informal and elastic as possible’. The
Children Acts of British India followed the
same pattern—delinquent and neglected ju-
veniles were to be dealt by the juvenile court,
kept in remand homes and certified schools,
or released on probation, with a possibility
of imprisonment when the nature of offence
was serious and the character of the offender
justify that. However, one of the major prob-
lems was that the age below which a person
was considered as a child differed in at least
six states. West Bengal and Gujarat had pre-
scribed 18 years for both boys and girls. In
Maharashtra, Punjab and Uttar Pradesh it
was 16 years for both. Tamil Nadu described
persons below 14 years as children and
those above 14 but below 18 as young per-
sons. This difference is age led to differential
treatment being meted out to children of the
same age group residing in different states.
Recognizing this anomaly, the Hon’ble Su-
preme Court in the case of Sheela Barse v.
Union of India’, observed: “We would sug-
gest that instead of each State having its own
Children's Act in other States it would be de-
sirable if the Central Government initiates
Parliamentary Legislation on the subject, so
that there is complete uniformity in regard to
the various provisions relating to children in
the entire territory of the country.”.

(v) Developments in juvenile justice system post
1950 can be best described in terms of—A.
five year plans; and B. legal provisions.

FIVE YEAR PLANS?:

Provisions for children were included in the
First Five Year plan (1951-1956).The provisions
were implemented by the Ganga Sharan Sinha

Committee in 1968, that established a non-
recurring cost of Rs. 160 crores, and recurring
cost of Rs. 4866 crores for programmes
recommended by it for the care of children alone.

The Seventh Five Year Plan allocated Rs. 799
crores only for central and centrally sponsored
schemes like Integrated Child Development
Services (ICDS), services for children in need
of care and protection, prevention and control
of juvenile maladjustment, day-care centers,
training of ICDS and non-ICDS functionaries

ete.’

The Eighth plan recognized ‘girl child’ as
an important target group, demanding attention
of the government for her development. In
pursuance of the National Policy on Education
1986, and the Program of Action 1992, various
steps were taken during this period to universalize
elementary education and expand early child
care programmes.

The Ninth Plan took cognizance of the
increasing problem of social maladjustment
such as juvenile delinquency, abuse, crime,
exploitation etc. It promised a suitable
development of appropriate services under the
juvenile justice system.

The Tenth plan’s (2002-2007) approach had
shifted to a right-based one, insuring the survival,
development and protection of children. The Pre-
Natal Diagnostic Techniques (Regulation and
Prevention of Misuse) Act was amended in 2003
to address the problems of female foeticide and
infanticide. Many other goals were set out such
as reduction in Infant Mortality Rate to 45 per
1000 live births by 2007, reduction of Maternal
Mortality Rate etc. Major accomplishments were
the constitutional amendment making Right to
education a fundamental right, the amendment
of the Juvenile Justice Act and the adoption of
the Goa Children’s Act, 2003.'°

The eleventh Five Year plan (2007-2012)
clearly stated “Development of the child is at
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the center of the Eleventh Plan”. According to
MWCD working group, the plan outlined its
work according to the National Plan of Action
for Children (NPAC) 2005. There were four
key areas of the plan—ICDS, early childhood
education, girl child and child protection."

LEGAL PROVISIONS:

The Constitution has secured special status
for children in the Indian polity since its adoption
in 1950. The Children Act, 1960, for the first time
in India, prohibited imprisonment of children
under any circumstances. It also introduced
a sex-discriminatory definition of child. It
provided separate adjudicatory bodies—a
children court and a child welfare board, to
deal with delinquent and neglected children
respectively. The Children Act, 1960 turned out
to be a revolutionary enactment in the lights of
Juvenile Justice System, whose reflection can be
seen in the modern day Juvenile Justice System.

The Parliament enacted the Juvenile Justice
Act, 1986 in response to long standing demand
for rationalizing the system dealing with
socially-deviant children, in keeping with the
spirit of social justice and humanitarian law. The
1986 Act was passed following the guidelines
contained in the Standard Minimum Rules for
the Administration of Juvenile Justice adopted
by the UN. The Act provided for care, protection,
treatment, development and rehabilitation of
neglected juveniles.

The Juvenile Justice (Care and Protection of
Children) Act, 2000 repealed the Juvenile Justice
Act, 1986. It has been enacted to consolidate and
amend the law relating to juveniles in conflict with
law and children in need of care & protection,
by providing for proper care, protection and
treatment by catering to their development
needs, and by adopting a child friendly approach
in the adjudication and disposition of matters in
the best interest of children.

The Act of 2000 was further repealed by the
Juvenile Justice (Care and Protection of Children)
Act, 2015, w.e.f. 16" January 2016. The bill
will allow the Juvenile Justice Board—which
would include psychologists and sociologists,
to decide whether a juvenile criminal in the age
group of 16—18 yeas, should be tried as an adult
or not. The bill introduced concepts from The
Hague Convention on Protection of Children
and Cooperation in Respect of Inter-Country
Adoption, 1993 which were missing in the
previous Act. The bill also seeks to make the
adoption process of orphaned, abandoned and
surrendered children more streamlined.

The Juvenile Justice (Care and Protection of
Children) Act, 2015 outlines two target groups—
(1) juvenile in conflict with law and (ii) children
in need of care and protection." It strengthens
the protective approach provided by the juvenile
justice system towards children in conflict with
law as well as children in need of care and
protection. Offences have been categorized as
petty, serious, or heinous offences. The Act puts a
complete embargo on capital punishment or life
imprisonment without the possibility of release
for the child offenders who come to be treated as
adults by the juvenile justice administration. The
decision whether the child is to be released or
sent to jail after attaining the age of 21 years will
be taken by the Children’s Court.

CONCLUSION:

It appears that juvenile justice system in India has
not been a continuous process resulting from an
uninterrupted concern for children. The timing
and content of various developments relating to
the juvenile justice system have close relationship
with the reforms taking place elsewhere in the
world rather than with the demands of children
in the country.”® Further, the juvenile justice
legislations in India are passed by the legislators
merely to please their conscience and to show
the international bodies that they too were in the
forefront of child protection.* Since the age for
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mental maturity cannot be determined accurately,
the question is whether the juvenile should be
penalized or whether he should be rehabilitated
remains. The answer to the question lies in where
the crime has been committed, the perceived
maturity of the juvenile in that community, and
the public opinion.
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